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PARTICIPATION BY A TRUST COMPANY IN 
THE “FRAUDULENT ORGANIZATION 
OF A SAVINGS BANK. 





XLVIII Chicago Legal News 401, pub- 
lishes opinion of Smith, J., of Circuit Court 
of Cook County, Illinois, wherein it ap- 
pears that business “courtesy’—God save 
the mark—was held to have entailed a 
very serious loss on  non-consenting 
stockholders of a solvent trust company. 


The facts show that a savings bank was 
being organized in Chicago and to do this 
successfully under Illinois statute its cap- 
ital had to be paid in in cash and the money 
representing that capital was to be counted 
by the auditor of the state. Naturally, 
when money is paid in for a certain pur- 
pose, say as the capital of a corporation, it 
becomes its property co instanti its being 
incorporated. If not, how is the corpora- 
4ton to own it, there being no provision of 
law that it is to be on hand and tendered 


-to be paid in after the corporation has be- 


come a legal entity, or the certificate of 
incorporation shall be deemed ipso facto a 
nullity. 


The money which was produced and 
counted in this organization was $1,250,- 
000, which the Central Trust Company of 
Chicago handed to William Lorimer, one 
of the organizers of the La Salle Street 
Savings Bank, to show to the auditor as 


the paid-in capital of the savings bank, ° 


upon the promise of Mr. Lorimer that as 
soon as the savings bank was organized 
and certificate of. incorporation was is- 
sued, the money was to be returned to 
the Central Trust Company. There does 


not seem to have been anything more 
than a turning back by the party who re- 
ceived it, of the identical money that was 
used for incorporating purposes. 


The 
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vaults of the savings bank were wholly 
innocent of its presence, though it was a 
necessary factor in the incipient life of 
the bank. 


Counsel for the Central Trust Company 
urged that “it had been the custom quite 
largely indulged in for other banks to fur- 
nish the money as a mere matter of cour- 
tesy as this was furnished by the Central 
Trust Company.” Of course, if this scheme 
was to enable an organizing bank to make 
a showing that was apparently true and 
fundamentally a fraud, hardly may it be 
thought that this custom would not be 
deemed vicious and unlawful, though it was 
intended’ thereby to exemplify a beautiful 
courtesy, of which a soulless corporation 
would be little suspected. The judge was 
impressed not at all by reliance on “a cus- 
tom that exists in violation of law.” 


There was judgment rendered against 
the Central Trust Company upon the theory 
that the money was not rightly returned 
to it, but: “It should have been held for 
what it was exhibited to the State Auditor, 
as the capital of the Savings Bank, the 
company that was being organized.” 


This ruling seems to us very clear. 
Whether the officers of Central Trust Com- 
pany were courteously favoring another or 
not, they were not favoring the savings 
bank. It was not then in existence. Their 
courtesy had its full fruition and effective 
expression before the savings bank was 
born. If it had never been born, Mr. 
Lorimer would owe the bank for money 
had and received. His disposition of it, 
however, placed it or not beyond his con- 
trol. . Did it pass from his control ? 


If one not an officer of the Central Trust 
Company were to steal from it money and 
use it as these officers did, would not the 
bank have the right, at least, to receive it 
back from whomsoever it passed to, wheth- 
er.a corporation or an individual? Could 
any compliance with a statute necessary to 
give life to a corporation interfere with this 
voluntary return? 








74 CENTRAL LAW JOURNAL 


No. 5 








Now suppose it were an ultra vires act 
by the corporation to perform the cour- 
teous act referred to,- would its officers, 
no pecuniary consideration accruing to the 
corporation for the doing of the act, be 
like thieves taking this money from its 
vaults, and the corporation therefore en- 
titled to receive it back from whomsoever 
might voluntarily return it, notwithstand- 
ing that the corporation had no right to 
demand it, because money has no ear- 
marks? 

Along with this theory of the right of 
the corporation to receive the money back, 
there is suggested the thought, that there 
was fraud by the officers in using the 
money and their knowledge of the intended 
use was not to be imputed to the bank. 
Against the application of this theory, how- 
ever, is its limitation to the other party 
in a fraudulent transaction, in this case 
Lorimer. 


However, it seems to us that the Circuit 
Court was right in its conclusion, because 
there seems to have been no voluntary re- 
turn of the money by the newly organized 
bank, but a return by one who was merely 
intrusted with custody of the money and 
who seemed either not to know or not to 
care, that the money had passed out of his 
custody by operation of law. But of this 
physical, and subsequent constructive, 
custody, the officers of the trust company 
were well aware. The trust companv re- 
ceived it without any consideration being 
paid, as of indebtedness by the bank to 
the trust company, and therefore was 
rightly held on the principle of money 
had and received to the use of the bank. 

The lesson in this case is very valuable 
and inculcates the necessity of holding off- 
cers of corporations strictly to their ap- 
pointed functions and that assets are not to 
be touched upon any sentimental consid- 
eration or in any other way than in due 
course of business. A corporation has 
charter powers to conduct business and 
not to enable its officers to extend grat- 
uitous accommodations. 





NOTES OF IMPORTANT DECISIONS. 





GARNISHMENT — INDEMNITY COMPANY 
GARNISHABLE ON JUDGMENT AGAINST 
INDEMNITEE.—The Supreme Court of New 
Hampshire holds that indemnity insurers, who 
had agreed that if they assumed the defense of 
a suit to recover for a loss covered by a policy, 
they would pay or secure ivlease of insurer, 
but who failed after such assumption to pay an 
injured party’s claim, can he held chargeable 
as garnishee or in trustee process with the 
amount of the indemnity. Lombard _V. 
Maguire-Pemilman Co., 97 Atl. 892. 

It was argued that as the defendant could 
recover this indemnity from the company with- 
out first paying the claim of injured party, as 
had been ruled in Fairfield v, Day, 71 N. H. 
63, 51 Atl. 263, the conclusion that it could be 
reached in garnishment was inevitable. For 
a discussion of the principle that an indemnity 
company cannot interject itself in a litigation 
of this sort without making itself liable to an 
injured party, there is a very interesting dis- 
cussion to be found in Patterson v. Adan, 119 
Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 
184. This case was noticed by us editorially 
in 76 Cent. L. J. 73. 





EQUITY PLEADING—FAILURE OF AN- 
SWER TO ASK FOR AFFIRMATIVE RELIEF. 
—An anachronism perpetrated by the Supreme 
Court of Michigan in the recent case of Whit- 
man y. Cook, 158 N. W. —, serves to 
call attention to the difficulty some judges en- 
counter in breaking with the past. 

In this case Whitman filed a bill to enjoin 
Cook from building a right of way over plain- 
tiff’s land. The answer prayed that the bill be 
dismissed the bill, and at the suggestion of 
ting the usual prayer for affirmative relief. 

The court found in favor of defendants and 
dismissed the bill, and at he suggestion of 
defendant’s counsel entered up a decree fixing 
the boundaries of the right of way and the 
conditions under which it should be constructed. 
Timely objection having been made to the 
granting of any affirmative relief, plaintiffs ap- 
pealed. The Supreme Court in affirming the dis- 
missal of the bill, withheld its approval 
of the balance of the decree, holding that the 
trial court was without authority to grant af- 
firmative relief on an answer asking only for 
the dismissal of the bill. 

This decision, it is gratifying to note, is by 
a bare majority of one; three judges dissented. 
Moore, J., speaking for the minority, contend- 
ed, that, while the objection made to affirmative 
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relief prevented the granting of such relief | meant by the statutory rule that the judgments 


on the existing state of the pleadings, yet 
it did not preclude the amendment of 
the pleadings to fit the proofs. On this 
point Justice Moore said: “In the instant case 
objection was made and counsel did not ask to 
amend the answer. The objection is renewed 
here, and we think it has much force. We have 
no doubt, however, of our right to direct the 
pleadings to be amended so as to conform with 
the proofs so as to ask for aflirmative relief.” 

It is time that our appellate courts awoke to 
the fact that the liberal powers of amendment 
granted by the legislatures of practically every 
state offer opportunity to avoid the foolish 
practice of stopping short of doing complete 
justice because of some error in pleading. In 
ninety-nine cases out of one hundred in which 
cases are remanded because of some error in 
pleading, the opposite party would not be de- 
prived of any of his substantial rights by per- 
mitting the pleadings to be amended even on 
appeal. 

Pleadings are essential; they are the basis 
of the court’s jurisdiction and should contain 
all the facts necessary to constitute the cause 
of action; they should also state clearly and 
definitely the relief demanded. These require 
ments are necessary, not only to give the court 
jurisdiction of the case, but to give notice of 
the demand to the defendant and, for purposes 
of res adjudicata, to give the parties  con- 
cerned, their privies and assigns, due notice of 
the matter adjudicated. We believe, therefore, 
in gocd pleading; we recognize its importance 
and are not at all in sympathy with the slov- 
enly substitutes proposed by many reformers. 
But when we have said this, we have said all 
that can be said in behalf of the mere scaffold- 
ing of a cause of action. Pleadings are not the 
matter to be adjudicated. and it ic little shart 
of criminal on the part of courts to permit a 
cause of action to ride off to practical defeat 
on a point of pleading whenever there is op- 
portunity to correct the pleadings ta eanfarm 
to the proof without at the same time surprising 
the opposite party or denying to him any sub- 
stantial right. 


CRIMINAL LAW—CIRCUMSTANTIAL EVI- 
DENCE TO SHOW CORPUS DELICTL—A 
syllabus is about the last place one would be 
tempted to go to find embalmed a metaphor in 
expression of a legal principle. The fancy 
runs too much to luxuriance in language, and 
to ornateness, rather than exactness, in speech. 
But Georgia Court of Appeals seems not de- 
terred for this so as to limit itself to calling a 
spade a spade, because nothing else may be 





of its courts are to be found in their syllabi 
and opinions are by individual members. 

Thus, in White v. State, 89 S. E. 175, the 
above court says: ‘The circumstances in proof 
sufficiently established the corpus delicti, -The 
utensils with the accompanying paraphernalia, 
as well as the evidence of mash and beer and 
smoke, added to the unmistakable odor of 
whisky which had been spilled, taken in con- 
nection with the extreme seclusion of the spot, 
which by its signs presented many indicia of 
having been selected as a sylvan sanctuary of 
Bacchus, absolutely precludes the inference 
that so many circumstances of obvious import 
could have fortuitously occurred. Nor is it 
reasonable to suppose that the presence of ‘the 
still’ was due to chance or accident, while it 
was in transportation, since it was found away 
from the road, and there is no evidence that 
such utensils are as yet transported by aero- 
planes.” 

We find here mythology, fact, inference and 
suggestion, negative and positive, in all the 
mazes of confusion, and if the recital may be 
good as a syllabus to-day, it might take proph- 
ecy to say how long it would remain good. We 
hardly know what is the popular sense of para- 
phernalia, or if that is here to be applied, or 
when the odor of whisky is “unmistakable” to 
one and scarcely perceptible to another, but 











that the syllabus is refreshing may be “ob- 
vious,” as the Georgia court might say. 
STATUS OF JUDICIAL RECALL 


LEGISLATION — INTERESTING 
REPORT OF THE AMERICAN BAR 
ASSOCIATION COMMITTEE OP- 
POSING RECALL.* 


Since the last report of this Committee, 
there has not been passed by a state legisla- 
ture any measure providing for Judicial 
Recall, either in the form of the Recall 
of Judges, or of the Recall of Judicial De- 
cisions; nor, during the past year, has any 
proposal for such a measure been submitted 
to the electorate of a state, either for the 
adoption of a constitutional amendment or 
otherwise. 

It seems now reasonably certain that no 
state, which has not already adopted a con- 


*This is an advance copy of the report to be 
made to the next meeting of the American Bar 
Association at Chicago, August 30, 1916. 
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stitutional amendment providing for Ju- 
dicial Recall, will do so. In order, there- 
fore, to indicate the present situation in 
the United States, we next list those states 
in which Judicial Recall has become a con- 
stitutional provision, referring, for more 
detailed statement of the nature of the pro- 
visions, to the synopsis which is made part 
of the report of this Committee for the 
year 1913. 

Judicial Recall Measures Now in Force. 
—Constitutional améndments, providing 
for Judicial Recall, either the Recall of 
Judges or of Judicial Decisions, or of both, 
are now in force in the following states: 

Oregon.—Recall of Judges. Constitu- 
tion, Article II, Sec. 18. Adopted in 1908 
under initiative by the people. 


California.—Recall of Judges. Consti- 
tution, Article XXIII. Adopted in 1911. 

Colorado.—Recall of Judges and Recall 
of Judicial Decisions. Constitution, New 
Article XXI, and amendment to Article VI, 
Section 1. Adopted in 1912 under initia- 
tive by the people. 

Arizona.—Recall of Judges. 
tion, Article VIII, Section 1. 
1912. 


Nevada.—Recall of Judges. Constitu- 
tion, Article II, Section 9. Adopted in 1912. 
Facilitating legislation adopted in 1913,— 
Chapter 258, Laws 1913. 


Kansas.—Recall of Judges. Constitu- 
tion, Article IV, Section 3, 4 and 5. Adopt- 
ed in 1914. 


Reports from the Various States.—Re- 
ports from the various states, recently gath- 
ered, show that during the past year no 
attempt has been made at Judicial Recall 
legislation. The significance of this fact 
is shown by the nine states whose legisla- 
tures held sessions in 1916: New York, 
New Jersey, Maryland, Virginia, South 
Carolina, Georgia, Kentucky, Mississippi, 
and New Mexico. In none of these nine 
states, with the exception of New York, 
has the fallacy of Judicial Recall ever 


Constitu- 
Adopted .in 





been seriously agitated as a constitutional 
amendment. The recent New York Con- 
stitutional Convention did not favorably 
consider any Judicial Recall proposition, 
although advocates of Judicial Recall had 
attempted to make that an issue in the Con- 
vention. 

The adoption*in the United States of 
the Judicial Recall, as a state, constitutional 
measure, is, as above shown, confined to six 
states lying west of the Mississippi river. It 
is in the western states, lying wholly or in 
part west of the Mississippi river, that Ju- 
dicial Recall measures have been most se- 
riously agitated and proposed. Its agita- 
tion seems to be an outcrop of western 
radicalism, although its subtle and subver- 
sive influence has appeared, sometimes with 
considerable strength, in Wisconsin, New 
York, Ohio, and a few other eastern states. 
It is probable that it is only in the far 
West that there is even a remnant of dan- 
ger of its future adoption. Its agitation 
seems to follow, in all instances, some 
spasm of unrest over local conditions, either 
political or industrial. The propaganda of 
Socialism, now so prevalent and persistent 
in this country, and particularly in the far 
western states, continues to extend its in- 
fluence to the advocacy of Judicial Recall. 
In many localities in the West there is, 
through the Socialist and other radical or- 
ganizations, an organized effort to procure 
the adoption of the Judicial Recall in the 
legislatures which will meet in 1917. Little 
is to be feared, however, from such at- 
tempts, because the intelligent voter has, 
through the agitation of this question, in 
the press and by other means, become in- 
formed as to what is meant by Judicial Re- 
call. It has not been necessary, during the 
past year, for your Committee to engage in 
any legislative contest on this question. But 
we have continued our campaign of educa- 
tion and have promoted enlightenment on 
this question, through the press and through 
the distribution of literature. 

In many of the mining camps of Colo- 
rado and other parts of the West, and 
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in many rural communities, local libraries 
and reading rooms are flooded with social- 
ist publications, both periodical and pam- 
phlets; so that opportunities are given for 
reading only one side of this question. We 
have, in answer to many requests, supplied 
for such reading rooms and localities lit- 
erature which presented the sane view of 
American Constitutional Government and 
of the destructive nature of the Judicial 
Recall. We are informed that our work 
has effected an obvious change in senti- 
ment and has checked, to a considerable 
extent, the leaning towards the socialist 
view of this question. 


From Colorado, the report is that, with 
one exception, there has been no attempt 
during the past year to apply the Judicial 
Recall; and that there has been such a 
change in sentiment there that, if the pres- 
ent constitutional amendments providing 
for the Recall of Judges and of Judicial 
Decisions were now for the first time pre- 
sented for adoption, they would be voted 
down. There is not as yet any concerted 
effort to rid the state constitution of these 
radical provisions, but the people are look- 
ing forward for a revision of the constitu- 
tion which shall eliminate these features. 


Beside the instance occurring in Califor- 
nia, mentioned below, the only attempt at 
Judicial Recall during the past year, which 
is reported to us, is the notable one in con- 
nection with District Judge H. P. Burke, 
of the Thirteenth District Court in Colo- 
rado. After a heated vituperative cam- 
paign against Judge Burke’s candidacy he 
was elected, although his opponent was on 
the ticket of the majority parties. This 
was in the election of 1912, at which the 
Colorado recall constitutional amendments 
were adopted. His political opponents 
openly threatened to use the Recall against 
him as soon as possible. In other words, 
the Tudicial Recall was to be used solely as 
an instrument to unseat a political op- 
ponent. The judge’s political enemies seized 
upon an incident at a certain criminal trial, 





at which this judge presided, as a pretext 
for their recall agitation. Judge Burke 
granted a new trial after conviction in the 
criminal case; the propriety of which con- 
viction was so questionable that the district 
attorney in open court approved of the 
judge’s action, and presented in substance 
an apology for having proceeded thus far 
with the prosecution. Indeed, the district 
attorney voluntarily filed a motion to dis- 
miss the case with a written statement of 
his reasons. Under the Colorado statute 
there was no discretion left to the judge 
and he, as a matter of course, granted the 
motion. The political enemies of the judge, 
including certain citizens back of the pros- 
ecution in the case referred to, prepared 
recall petitions, collected funds from among 
themselves and various other disappointed 
litigants, and circulated in the public press, 
and by other means, calumniations against 
the judge. Circulators of the petitions re- 
ceived a prize for each name procured, and 
the leaders of the recall movement directed 
their followers, and circulators of petitions, 
by letter, to keep away from’ centers of 
population and places where they might en- 
counter men well informed in the matters 
in question. Inflammatory circulars and 
newspaper articles were scattered broadcast 
throughout the district. The State Bar As- 
sociation, after examining the facts, upheld 
the judge. Asa result a recall petition was 
filed with the Secretary of State apparently 
having the required number of signatures; 
but. before further action, over 25 per cent 
of the signers withdrew their signatures. 
The protest against the petition was up- 
held. The grounds set forth in the recall 
petition were as follows: 

“First: We are advised, and therefore 
charge, that in his capacity of judge of 
said court, in the case of the People v. 

, lately pending in the District Court 
of County, Colorado, he arbitrarily, 
unjustly and in an unjudicial spirit, set 
aside and held for naught the verdict of 
‘guilty’ rendered by the jury: and, 

“Second: That he indulged in unbecom- 


ing and inexcusable criticism of the jury 
in that case. 
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“Third: That upon the bench he is dis- 
posed to uncleverness (sic?) and only less 
frequently to arbitrary and oppressive con- 
duct.” 

It is apparent that the action of Judge 
Burke, in the criminal case referred to, was 
not only not “arbitrary” but was justified. 
A careful examination of the remarks of 
the judge at the time of trial shows that 
the second ground was wholly without war- 
rant. The third charge, that he was “dis- 
posed to uncleverness, etc.,” is negatived 
by almost unanimous support which he re- 
ceived from members of the bar. 


From California, the report is that dur- 
ing the past year there has been only one 
attempt, and that unsuccessful, to invoke 
the Judicial Recall. This was the case of a 
superior court judge in one of the northern 
counties. It is stated that the Judicial 
Recall in California is in such disrepute 
In that state, 
however, the State Federation of Labor is 
pursuing a campaign to commit candidates 
for the United States Senate and House 
of Representatives to the Recall of Fed- 
eral Judges. 

The Judicial Recall, and the Recall gen- 
erally, are growing in disfavor in Calli- 


as to be practically harmless. 


fornia. Here again its only use is to satisfy 
the whim of political malcontents. Upon 
the election of Mayor Rolph, of San Fran- 
cisco, former Mayor Schmitz threatened to 
start recall proceedings against Rolph, and 
himself become a candidate for office again. 
In commenting upon the Recall in this con- 
nection, the Oakland Tribune of April 30, 
last, says: 


“It is another striking example of the 
vicious and stupid misuses of the Recall. 
Any individual can trump up a dozen 
charges, get paid circulators to secure the 
ridiculously small number of signatures re- 
quired on the Recall petition and then start 
to outrage a municipality. * * * Self-seek- 
ing schemers are fast bringing the Recall 
into disrepute, and if the citizens would 
preserve this very useful instrument for 
their protection they must awake to the 
necessity of putting it above motives of 
malice, revenge and club-wielding.” 





In Washington, the constitutional amend- 
ment of 1911, for the recall of elective 
officers, excepts all “judges of courts of 
record.” ‘This allows legislation providing 
for the Recall of justices of the peace, and 
of the judges of police, and of other local 
and municipal, inferior courts. Such Re- 
call has not been invoked against any in- 
ferior judge and, except on the part of a 
few extreme radicals, there is no active 
sentiment favoring Judicial Recall for the 
higher judges. The Recall of Judicial De- 
cisions is mentioned only with contempt 


? and ridicule. 


In North Dakota there is a current agi- 
tation on the part of the so-called “Non- 
Partisan League,” an organization of far- 
mers in that state which is becoming quite 
prominent in politics and is advocating as 
part of its platform the Recall of Judges. 
This league will show its hand in the pri- 
mary election of the 28th of June instant, 
and also in the elections next fall for the 
legislature of 1917. 


In Arizona there has been no attempt 
to invoke the Judicial Recall, but there is 
reported an instance of Recall, not Judicial, 
against a sheriff, of Pima County, because 
of the conduct of his deputies. The re- 
port says: 


“In the first instance, two deputies at- 
tempted to administer the third degree to 
two criminals by hanging them by the neck 
to a tree. They were unsuccesful in se- 
curing any evidence owing to the fact that 
the deputies let the men remain so long 
hanging by the neck that they died.” 

“In the second instance, two deputies, in 
pursuit of some alleged criminal for a minor 
offense, attempted to stop a woman driving 
peacefully along the street, believing she 
knew something of the escape of the sup- 
posed criminal, and their aim was better 
than they calculated, by reason of which she 
was riddled with bullets.” 


Public opinion was unanimous in favor 
of the sheriff’s recall, but the Recall Stat- 
ute, when it came to be applied, was found 
so cumbersome and unworkable that the re- 
call election was enjoined by the courts. 
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The public sentiment in Arizona is chang- 
ing to opposition to Recall. 

In Arkansas, a constitutional amendment 
for the Recall of Judges, which was initi- 
ated by the people, was passed at the 1912 
election, but was invalidated by the State 
Supreme Court on the ground that it had 
not yet been properly submitted to the peo- 
ple. The 1915 legislature, however, closed 
without renewing the proposal; and, in the 
meantime, sentiment has so changed that it 
seems probable that no further attempt at 
Judicial Recall will be made in that state. 

In Minnesota, the legislative proposal for 
a constitutional amendment for the Recall 
of Judges was defeated at the general elec- 
tion in 1914: and the legislature of 1915 re- 
jected another proposal, in connection with 
the increase of supreme court judges from 
five to seven, that more than a majority of 
the court should be necessary to declare a 
statute unconstitutional. " 

In. Oregon, the situation is well sum- 
marized by the 
June 8, last: 


Nation in its number of 


“The theory that the recall is a sort of 
handy ‘gun behind the door’ is not borne 
out by conditions in Oregon. A number 
of Recall elections were held at the same 
time as the recent primaries. All of them 
were caused by the tremendous issue of 
what roads should be benefited by the 
money that the county concerned was go- 
ing to spend upon its highways. People in 
every section imsisted that the money 
should be spent upon their road or roads, 
and the county commissioners, having to 
leave out somebody, inevitably became the 
object of Recall Petitions. One county 
had the piquant experience of recalling one 
set of commissioners, only to find that the 
new set was not able to please everybody 
any more satisfactorily than the board it 
had succeeded in ousting. With impartial 
justice, the recallers were promptly placed 
upon a ballot to recall them. In conse- 
quence of this uncertainty, in which the 
only certainty is that of making enemies, 
‘many worthy citizens,’ according to the 
Oregon Voter, are refusing to be candi- 
dates for these offices. But if a man may 
not decline to run for president in Oregon, 
surely he should not be permitted exemp- 
tion from a country commissionership.” 


The Situation Generally—There is a 
very significant change in the attitude to- 
ward Judicial Recall which has been pre- 
viously assumed by many of its former 
leading advocates. 


Ex-President Roosevelt has taken pains 
to assert that his intention not to “pussy- 
foot” on the issues previously raised by him, 
dees not include his adherence to the Ju- 
dicial-decision Recall. Indeed, he has said 
that, even if he had been elected in 1912, he 
would not have recommended that the Ju- 
dicial-decision Recall plank in the “Pro- 
gressive’ Party platform be enacted into 
legislation, because such a law would be 
The platform of the same 
so-called Party, 
adopted at Chicago, studiously omits any 
direct mention of the Judicial Recall. In 


under the 


“cumbersome.” 


“Progressive” recently 


its platform of 1912, however, 
head of “Popular Review of Judicial De- 
cisions,” it pledges itself to provide that 
decisions holding state statutes unconstitu- 
tional could be made ineffective by a vote 
of the people. The platform of 1916, by 
reference, reaffirms this Recall of Tudicial 
Decisions plank: for, referring to the plat- 
form of 1912, 
then adopted, we set forth our position on 


it says: “In the platform 


public auestions. We here reaffirm the 
declarations there made on national issues.” 


The two who have next been most con- 
spicuously advocates of the Judicial Re- 
call are Supreme Court judges; the one in 
and the other in North Carolina. 
Their present comparative silence as to Ju- 
dicial Recall is also significant. In the 
Saturday Evening Post of June 10, last, 
Judge R. M. Wanamaker, of Ohio, reiter- 
ates his claim that the courts have no con- 
stitutional power to declare statutes invalid, 
as repugnant to constitutional limitations. 
But he carefully avoids any advocacy of 
Judicial Recall as a correction for the abuse 
or usurpation of power by the courts. 
Indeed, he expresslv refers to the Recall 
of Tudges and the Recall of Judicial De- 
cisions as ineffective to accomplish their 


Ohio, 





avowed purpose, and as difficult in practical 
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operation. He readjusts his argument ‘to 
lead to the conclusion, that courts should be 
prohibited from declaring statutes uncon- 
stitutional by a mere majority vote, and 
that the Federal Supreme Court should by 
constitutional provision be allowed to de- 
clare any statute unconstitutional only by a 
vote of at least seven out of the nine judges. 
Chief Justice Walter Clark of North 
Carolina, in his recent discussion in the Vir- 
gina Law Review (Volume III, No. 3), 
and reprinted as a senate document last 
February (No. 308, 64th Congress, 1st Ses- 
sion), seems to have given up the Judicial 
Recall, either in the form of Recall of 
Judges, or Recall of Judicial Decisions, as 
a means of judicial correction or discipline ; 
and he centers his argument upon a denial 
‘of the constitutional right of courts to de- 
clare statutes unconstitutional. In another 
recent discussion of the subject by Judge 
Clark, however, which for further circula- 
tion he has now (May 31, 1916) had print- 
ed as a United States Senate document, he 
impliedly approved of the Recall of Judges 
as a doctrine by which “the people have 
been forced to assert ultimate sovereignty,” 
as against the “myth” that the courts have 
the power to set aside an act of Congress, 
or of a state legislature, as unconstitutional. 
Furthermore, he includes the Recall of Ju- 
dicial Decisions as a “remedy” which is 
“less objectionable” than the remedy by the 
Recall of Judges. He impliedly approves 
the so-called “Ohio plan,” which is the 
remedy urged by Judge Wanamaker,—that 
the unanimous, or more than a majority, 
decision of a supreme court be required 
to set aside a statute as unconstitutional. 
(“Some Myths of the Law,” Michigan 
Law Review, November, 1914, page 26; 
U. S. Senate Document, No. 449, 64th 
Congress, 1st Session). Judge Clark’s 
views are summarized by him as follows: 


“Suffice it to sav that the true basis of 
our government is that the people are 
capable of self-government. and that their 
will, fairly ascertained, shall control. We 
have never given to the judges the ‘judicial 
veto’ power. It has been assumed, but it 
cannot be maintained. It makes of the 





courts small legislative bodies which may 
be appointed, or nominated, by the special 
interests. The question then is squarely 
presented which shall control—the ‘inter- 
ests’ or the body of the people? One must 
know little of the temper of the American 
people if he believes that this myth can 
long survive the fierce light that is being 
shed upon it. 


“The demand for reform in legal pro- 
cedure and of the abuses incident to our 
practice is insistent. It must be heeded. 
Their importance, however, is small com- 
pared with the necessity of abandoning the 
usurped power by which the courts have 
become legislative bodies, able and anxious 
too often to thwart the will of the people 
as to their public policies when this has 
been declared by them at the polls in select- 
ing their duly constituted agents for making 
their laws.” 

This adherence to the theory that the Ju- 
dicial function of measuring the validity of 
statutes by the express rule of the con- 
stitution is am “usurped” power, has incited 
the New York State Bar Association, 
through its committee and under the tire- 
less and very efficient leadership of Chair- 
man Henry A. Forster, to compile and re- 
port the main arguments against the 
“usurpation” theory. Two such reports 
have been issued, entitled, “On the Duty 
of Courts to Refuse to Execute Statutes 
in Contravention of the Fundamental 
Law.” The first report was presented to 
the State Bar Association on January 22- 
23, 1915, and has been printed as an United 
States Senate document, (No. 941, 63rd 
Congress, 3d Session). The second feport 
was presented on January 14-15, 1916. 
These reports are a complete answer to the 
“judicial usurpation” theory, if any further 
answer be needed than that given by Judge 
Marshall in his decision in Marbury v. 
Madison (1 Cranch, 137). 


The plan of the American Judicature 
Society, which involves Judicial Recall fea- 
tures, was outlined in our last Report. The 
literature of that Society, issued during the 
past year, indicates an adherence to the ob- 
jectionable features of its proposed reforms 
in the organization of the courts. Its 
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proposition to retire judges by votes, sub- 
mitted to the electorate at certain intervals 
of time, is being persistently urged before 
various state legislatures. It is urged by 
the Society that its plan should “not be 
confused with the proposal for the so-called 
‘Recall’ of Judges to which it bears a su- 
perficial resemblance.” ‘The fact remains, 


however, that the plan suggested involves 


the retirement of a judge by the arbitrary 
vote of the electorate, and that, too, within 
the period for which such judge has been 
selected. Such use of the Recall cannot be 
likened to the privilege of re-election of a 
judge after the latter’s term has expired. 
The objectionable feature is the arbitrary 
power in the electorate to retire a judicial 
officer while he is yet in the performance 
of his duties, and before the expiration of 
his term of office (see Bulletin X, American 
Judicature Society). 

The work of this committee during the 
past year has been much less than that 
which has been required in previous years. 
This is due partially to the fact that the 
legislatures of only nine states, and all of 


these eastern states, have been in session.° 


But it is due mostly to the fact that a more 
general understanding of the viciousness of 
the Judicial Recall has become prevalent 
throughout the country; and thinking peo- 
ple, and the press generally, are not de- 
ceived by the subtle and enticing arguments 
of the Judicial-Recall advocate. The citi- 
zens of the nation have become educated 
on the matter; and this process of educa- 
tion, we feel justified in saying, is very 
largely due to the work of the American 
Bar Association through the efforts of its 
prominent members and officers, and in no 
small degree, to the continued efforts of 
this committee, especially appointed for that 
purpose. 

We have thought it unnecessary to con- 
tinue in our Report the usual annual bib- 
liography of the subject. Arguments against 
Judicial Recall are constantly appearing in 
printed addresses, pamphlets, periodicals, 
and the daily press. As shown above, those 





who were formerly its leading advocates 
are now comparatively silent upon the ques- 
tion. Its advocacy is now confined to those 
who are uninformed, or who have been in- 
cited to radical and unreasonable views on 
constitutional questions. 

It seems that, from now on, the opposi- 
tion to the Judicial Recall is more than 
ever a matter of education. It would seem 
that such work could not be more effec- 
tively accomplished than through the con- 
tinued efforts of this Association. Its com- 
mittee as now organized includes a member 
from each state who is alive to the question. 
Such a committee, therefore, affords an 
organized means of keeping fully informed 
on the subject, and with organized methods 
of attack where such efforts: shall be 
deemed necessary. 

Respectfully submitted, 
Rome G. Brown, Chairman. 

Minneapolis, Minn. 








CONTRACT—LOCUS POENITENTIAE. 





BURGESS v. MANCHESTER INV. CO. 





Kansas City Court of Appeals. Missouri. June 
12, 1916. 





186 S. W. 1144. 





In an executory illegal and immoral contract, 
the law allows for repentance, and money paid 
thereon may be recovered back, as where plain- 
tiff, having deposited $600 in advance as four 
months’ rent of premises to be used by her as a 
bawdyhouse, to begin as sOon as repairs were 
completed, repents, throws up the contract, and 
demands back the $600. 





ELLISON, P. J. Plaintiff’s action is to re- 
cover $600 of the defendant which was paid to 
the latter on a contract of lease of certain 
real property in Kansas City, Mo. The judg- 
ment was for the plaintiff in the trial court. 

The case stated on the theory of the plain- 
tiff is that she applied to defendant to rent 
the property for use as a bawdyhouse; that 
defendant informed her that it was intending 
to make some extensive repairs and changes 
in the building and that it would rent her 
the property at $150 per month, $600 (or four 
months’ rent) to be paid in advance, in cash, 
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and the term to begin as soon as the repairs 
could be finished. Plaintiff accepted the prop- 
osition, paid the $600, and took the following 
receipt: 

“Received of Mazie Burgess, check on Fi- 
delity Trust Co. for six hundred ($600) dollars, 
when paid to apply on rent of house at 315 and 
317 West 6th St., Kansas City, Missouri; rent 
to begin as soon as house can be vacated and 
repairs can be made.” 

Afterwards, and before the repairs were sub- 
stantially finished and the term began, plain- 
tiff “repented” of her illegal intention to rent 
and maintain a bawdyhouse, threw up the con- 
tract and demanded back the $600, which de- 
fendant refused to return. 


Defendant’s theory is that the property was 
then occupied; that plaintiff asked that it be 
vacated and that repairs be made as a condi- 
tion to her renting; that it was thereupon 
agreed that, if plaintiff would rent the prop- 
erty at $150 per month and pay four months’ 
rent ($600) in advance, defendant would va- 
cate the property and proceed to make the 
repairs with the money paid and that the term 
would begin when they were completed; that, 
in accordance with such contract, defendant 
vacated the property and proceeded with the 
repairs, and had substantially completed them 
when plaintiff demanded her money. 


The law will sustain either theory, for in an 
executory illegal and immoral contract the law 
allows for repentance, and money paid thereon 
be recovered back; but, if the contract 
upon which the money is paid has been per- 
formed, then the law will not aid the party 
who has expended money thereon to get it 
back. Skinner v. Henderson, 10 Mo. 205; Adams 
Express Co. v. Reno, 48 Mo. 265; Peters Shoe 
Co. v. Arnold, 82 Mo. App. 1, 6-9; White v. Gil- 
leland, 93 Mo. App. 310; Cutshall v. McGowan, 
98 Mo. App. 702, 73 S. W. 933; Vandolah v. 
McKee, 99 Mo. App. 342, 73 S. W. 233: UII- 
man v. St. Louis Fair Ass’n, 167 Mo. 272, 287, 
66 S. W. 949, 56 L. R. A. 606; Congress vy. 
Knowlton, 103 U. S. 49, 26 L. Ed. 347; Bernard 
v. Taylor, 23 Or. 416, 31 Pac. 968, 18 L. R. A. 
859, 37 Am. St. Rep. 693. 


may 


It is not necessary to take up time or space 
by setting out the evidence. It will suffice to 
say that there was testimony which tended to 
support either theory, and the court gave in- 
structions which covered these theories. When 
the principal instruction for plaintiff and for 
defendant are read together, there is no room 
to doubt that the jury fully understood what 
the issues were, and, under these instructions, 
the jury must have found that plaintiff did not 














induce defendant or agree with it to make the 
repairs in consideration of which plaintiff 
would rent the property -and pay $600 with 
which to make them. 

It is a part of defendant's insistence that it 
did not rent the property for a bawdyhouse; 
but there was abundance of evidence tending 
to show that it did, and the court gave an in- 
struction directly on that head, and the verdict 
settles the question. 

Defendant contends that the contract was 
indivisible, and, therefore, if there existed any 
illegality, it affected the entire consideration. 
We do not see any ground for invoking this 
branch of the law under the evidence and find- 
ing of the jury. 

It must be kept constantly in mind that de- 
fendant was intending to repair the house for 
itself, so as to put it in a tenantable condition 
for a house intended for bawdyhouse purposes. 
That is what defendant's agent- repeatedly 
stated to plaintiff’s agent. When that was done, 
plaintiff was to take the property, and she paid 
the advance payment as an assurance that she 
would take it for at least four months. Since 
the verdict, it cannot be said that the money 
was paid to be used in making repairs. No 
illegal transaction has been carried out. One 
was on foot, but (according to the jury) one 
of the parties refused to go on with it, and the 
law permits and encourages such refusal. Au- 


thorities, supra. 


344, 
126, 
ap- 


We think that Winters v. Cherry, 78 Mo. 
and Versteeg v. Fruit Co., 158 Mo. App. 
138 S. W. 901, urder the facts, are not 
plicable to this case. 

There was no error in refusal of instructions 
for defendant. No. 5, on the subject of de- 
fendant’s knowledge of the use plaintiff intend- 
ed to put the house, was, for all practical pur- 
poses, covered by No. 1, which was given. 
No. 4 required as a condition to plaintiff’s right 
to recover that the parties should be “left in 
the same condition financially so far as the 
transaction is concerned, that each was before 
such, contract was made.” The instruction 
would have had a direct tendency to confuse 
the jury. It was an unnecessary instruction in 
view of those given for each party. If the 
money was paid by plaintiff and the improve- 
ments made by defendant were as submitted 
by the principal instruction for each party, 
there could be no necessity for No. 4. There 
is, of course, a familiar branch of the law that, 
if one wishes to rescind a contract, he must 
put the other party in statu quo; but there is 
no room for application of that doctrine under 
the facts of this case as the jury has found 
them to be. 
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Refused instructions 3 and 6 were sufficiently 
covered by others given. 

We have no right to disturb the 
and it is affirmed. All concur. 


judgment 


Money or Property Paid 
or Transferred in Furtherance of Illegal Exec- 
utory Contract——The cases under this head gen- 
erally fall under wagering contracts, such as bet- 
ting on horse races or other events of uncertain 
nature. The law seems fairly well settled about 
these things and the language employed in dis- 
cussion of these cases is broad enough to em- 
brace a case like the instant case, that is to say, 
generally this is so. Some of the language, 
however, shows the principle is 
plicable to wager cases. Thus in Edgar v. 
Fowler, 3 East 215, Lord Ellenborough said: 
“In illegal transactions the money has always 
been stopped while it is in transitu to the person 
entitled to receive it.” 

Spring Co. v. Knowlton, 103 U. S. 40, 26 L. 
“d. 350, is, however, a case not of wager, and 
a great array of cases are cited in support even 
that where there is only part performance of 
an illegal contract it may be disaffrmed, and 
money recovered back which has been paid on 
it. But the court said: ‘It is to be observed 
that the making of the illegal contract was malum 
prohibitum and not malum in se. There is no 
moral turpitude in such a contract nor is it 
of itself fraudulent, however much it may afford 
facilities for fraud.” There is no question at 
all discussed about parties being in pari delicto, 
except that the court says arguendo that: “The 
rule is applied in the great majority of the cases 
even when the parties to the illegal contract are 
in part delicto, the question which of the two 
parties is the more blamable being often difficult 
of solution and quite immaterial.” 


The rule that parties are pari delicto will 
prevent recovery where a contract is executed, 
will be restricted in its application, and relief 
will be granted to a party disaffirming, if there 
is anything short of complete performance that 
may be separable. Thus in Railroad y. Hirsch, 
204 Fed. 849, 123 C. C. A. 145, a lease in 
carrying out an illegal contract could be dis- 
affirmed as to a further term under an option. 
The court said: “We are unable to see why 
either party could not have retracted at the 
threshold of the-new term, since he plainly could 
have done so at the beginning of the original 
term. The opening of the new term as well 
as of the original, would seem to have been 
an appropriate locus poenitentiae. It does not 
appear that any rights of third persons had inter- 
vened and, assuming that both parties were 
equally in the wrong, it is carrying the rule (in 
pari delicto, etc.) beyond the reason of its ex- 
istence to refuse, at such a time and under such 
a contract as this, either to declare the law or 
grant purely negative relief; not to do this would 
as respects the new term in the instant case, 
bring to pass the very thing that the law for- 
bids. The granting of such relief is not to 
enforce the contract; it is to prevent its renewal.” 
Fhis case, it is true, asked negative relief, 
that is to say, nullifying an option for a lease, 
but the language is far from limited. 

In Pullman Palace Car Co. vy. Central Trans- 
portation Co. 171 U. S. 138, 18 Sup. Ct. 808, 


Note.—Recovery of 


specially ap- 





43 L. Ed. 108, it is said: “The right of recovery 
(of property) must rest on a disaffirmance of the 
(illegal) contract and it is permitted only be- 
cause of a desire of the courts to do justice as 
far as possible under a void agreement and 
which in justice he ought to recover. But courts 
will not in such endeavor permit any recovery 
which will weaken the rule founded upon prin- 
ciples of public policy.” ; 

We see, then, that the rule of recovery is 
enforced not so much as a rule of right as one 
resting somewhat, at least, in the discretion of 
the court—not an arbitrary, but a wise sci s5138 





AND FLOTSAM. 


LAW FOR SUBMARINES. 


The German Ambassador thinks that because 
the Deutschland has been decided to be a mer- 
chantman, therefore she is entitled to the same 
treatment as other merchantmen, including 
the right to be visited and searched before 
being treated summarily as a warship or prize. 
It is a case under international law, and is a 
case of what the lawyers call “first impres- 
sion.” That is, it is a case which never has 
happened before, and respecting which the 
law must be settled without reference to any 


code. 

International law is common law, deduced 
from the customs of nations. It is based on 
acts which have been done and decisions which 
have been rendered upon them, and becomes 
law only upon acceptance by common consent. 
It is not possible for the lawyers to befog the 
issue by reference to conflicting precedents. 
There are none. They must be made by apply- 
ing old principles to the new case, and every 
nation will have a voice in making the law. 
Not until the Deutschland gets into court will 
there be any authority regarding her status or 
the legality of her acts. Diplomats dispute 
about the law. Judges declare the law. They 
do so by looking into the reason of the case, 
not into their consciences, or their sense of 
loyalty. What is the “reason” regarding the 
status of this submersible boat as a cargo car- 
rier? 

She comes with a cargo of goods we want 
very much. That should not obscure our rea- 
soning about the matter. She might come with 
a different cargo and might seek to land it in 
circumstances difficult for us to control its 
landing. It has been denied that there were 
diamonds in her cargo. But it is clear that she 
or another of her class might arrive under con- 
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ditions of peace with a cargo seeking to evade 
our customs, and capable of evading them al- 
most beyond our prevention. This submarine 
arrives on an errand of peace, but another of 
any nation might arrive under conditions of 
war, on a hostile errand against our ports or 
warships. Thus we have supposititious cases of 
a bribe to our interests, and of a threat to our 
laws in peace and to our safety in war. This 
’ suggests caution in following the German lead 
that there is only a single case of merchant- 
man, and that the same law applies to all. 
The contrary suggestion here made is a strict- 
ly American view, the view which it is proper 
we should take in considering our policy as a 
neutral, inclining neither to England nor to 
Germany. The international view would be 
found only by a comparison of the views of all 
nations, both in peace and war, of neutrals and 
belligerents alike. 

On such a broader view what should be the 
status of submarines? Should they enjoy the 
same freedom of the seas as belong to other 
traders? It has been decided that they ought 
not to have unlimited rights as warships, and 
thus one step has been taken toward limiting 
their rights as merchantmen. Can it be said 
that the Deutschland has demonstrated such 
commercial utility that the restriction upon the 
activity of her class would be an irreparable 
loss to the world? Is it not rather true that 
the world has more to gain by controlling the 
activities of submarines than by giving them 
the freedom of the seas which they have such 
capacity and adaptability for abusing? Would 
it not be to the advantage of the world that in 
war the submarines should be restricted to 
coast defense, and that in “trade they should 
be forbidden unless licensed somewhat upon 
analogy with the carrying of concealed 
weapons? There exists no legislature which 
can pass such laws. If there are to be enough 
submarines to have any effect upon affairs the 
laws upon the subject will be found by pun- 
ishing those that offend the basic principles of 
right. 

Perhaps the British will sink a submarine 
merchantman upon suspicion, and then the 
question will arise whether that is murder or 
justifiable homicide. That might come to a 
decision in a British court. Conditions can be 
imagined in which the question might arise in 
the case of an American passenger in an Amer- 
ican court. 

The German point of view is entitled to 
consideration, but not to adoption without 
thought. The capacity of the submarine seems 
greater for evil than for good, either in peace 
or war, and the world is likely to be more ad- 











vantaged by strictness than by liberality. If 
submarines were the sole possession of any 
nation they might be a deciding factor of 
strength for war or commerce which no one 
nation ought to have. Their possession by all 
nations is no more an advantage.to any than 
the prohibition of possession to all would be 
an injury to any. Equality might be preserved 
alike by prohibition to all or by permission to 
all. It would seem that there are resources of 
civilization of the man-killing sort enough with- 
out further addition, at least until there is a 
demonstration of utility as well as of skill in 
construction and daring in navigation.—New 


York Times. 








ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE KEN- 
TUCKY BAR ASSOCIATION. 





The State Bar Association of Kentucky met 
at the city of Louisville, July 6th and 7th. 

There was a large attendance of lawyers, 
many of whom took part in the interesting dis- 
cussions that were provoked by the reports 
and addresses. One interesting discussion 
arose over a remark by Attorney-General John 
C. Duffy, of Kentucky, that the most prolific 
sources of needless expenses are the uncon- 
sidered delays in the trial of cases whereby 
prisoners are kept in jail, jurors and witnesses 
summoned and paid and all at the expense of 
the State. Mr. Duffy contended that the State 
could save’ at least $150,000 per year if the com- 
monwealth’s attorneys and the courts would 
see to it that jurors and witnesses were prompt- 
ly discharged when their services were not 
needed. . 

Judge Harry W. Robinson, of the Jefferson 
Criminal Court, grew somewhat enthusiastic 
over the prospect of replenishing the treasury 
of Kentucky, and proposed that judges be de- 
nied a three months’ vacation in summer, as 
is usual in that State. Judge Robinson said: 

“IT do not believe the judge of any criminal 
court is entitled to a three months’ holiday, 
while 100 or more of his fellows, innocent in 
the eyes of the law and of humanity until 
their guilt has been passed upon by a jury, 
languish in jail.” 

Chief Justice Hobson, of Kentucky, delivered 
an interesting address on “Some Great Law- 
yers of Kentucky.” Judge J. F. Gordon, of 
Madisonville, read a sprightly and instructive 
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‘paper on “The History of Jackson’s Purchase.” 
Mr. George Hunt, of Lexington, enlightened 
the convention with an exhaustive treatise on 
“The Control of Inferior by Superior Jurisdic- 
tions by Proper Writs.” Dr. W. A. Ganfield, 
President of Centre College, spoke on the sub- 
ject, “Our Changing Social Order,” in which 
he dwelt long on the theory so often ad- 
verted to that we are almost in danger of 
believing it to be a fact, that the foundations 
of our social order are slipping and, new ones 
will have to be laid. This touched the pride 
of the lawyers present, who stated that they 
were the ones to lay all foundations and, chang- 
ing the metaphor, they were the ones to guide 
the ship of state into a new harbor. 


The session closed with a banquet at the 
Louisville Country Club, at which Judge Alex 
P. Humphrey presided as toastmaster. The 
following officers were elected: President, W. 
P, Kimball, of Lexington; Secretary, J. Verser 
Conner, of Louisville; Treasurer, W. W. Craw- 
ford, of Louisville. 








BOOK REVIEW. 





WOOD ON LIMITATIONS—FOURTH 
EDITION. 





The first edition of this work appeared in 
1882, and though it concerned purely statutes 
regarding limitation of actions in law and 
equity at once took a prominent place in the 
law literature of the country. The study of 
statutes by comparison of decision in England 
and the different states was full of interest. 
The origin and nature of statutes, disabilities 
thereunder, the law of the jurisdiction govern- 
ing transactions, whether or not they were 
retroactive, and generally their operation and 
effect, made quite a necessity a work of the 
nature proposed by Mr. Wood. Becoming a 
standard work in the law the increase both of 
new statutes and new decisions has called for 
new editions of the work, in which the original 
plan of the author has been mainly followed. 
This has, however, necessarily called for ex- 
tensive explanatory notes and references. 

This Fourth Edition is by Dr. De Witt C. 
Moore, of the New York Bar, author of “Car- 
riers” and “Fraudulent Conveyances,” and is in 
two volumes in buckram, of excellent typo 
graphical execution and issues from the well- 
known law book house of Matthew Bender & 
Company, Albany, N. Y., 1916. 





HUMOR OF THE LAW. 





A Swede was being examined in a case in a 
Minnesota town, where the defendant was ac- 
cused of breaking a plate-glass window with a 
large stone. He was pressed to tell how big 
the stone was, but he could not explain. 

“Was it as big as my fist?” asked the judge, 
who had taken over the examination from the 
lawyers in the hope of getting some results. 

“It ban bigger,” the Swede replied. 

“Was it as big as my two fists?” 

“It ban bigger.” 

“Was it as big as my head?” 

“It ban about as long, but not so thick,” re- 
plied the Swede, amid the laughter of all but 
the judge.—St. Louis Star. 





J. Arthur Anderson happened to meet some 
senators and congressmen on a trip to the East 
and was much interested in his conversation 
with them. 

He admitted freely that they had a compre- 
hensive grasp of more subjects than he thought 
would be considered in their field and was espe- 
cially interested when a senator commenced to 
talk about the canals on the planet Mars, as 
shown through the telescope. 

Mr. Anderson was astonished. 

“T didn’t know you went in for astronomy,” 
he remarked. 

“T don’t,” answered the senator. 

“But,” replied Mr. Anderson, “you take a 
great interest in the canals on Mars.” 

“How can I help it?’ demanded the other 
enthusiastically, “just think of the appropria- 
tion bills they must have up there”’—St. Louis 
Republic. 


‘ Do you realize, John Hays, that you are 
guilty of contempt of court, sir, and that you 
may be sent to the chain gang for six months 
for refusing to go home quietly? I will permit 
you to join your family, if your court conduct 
shows you worthy of parole. Once again, * * * 
will you go directly home from here?” The 
judge was plainly indignant. 

But Hays merely shivered and stubbornly 
shook his head, “No, sir.” 

“Am I to understand you prefer jail to 
home?” His Honor demanded. “Have you no 
conscience?” ; 

“It ain’t my conscience, judge,’ Hays replied 
sadly, “it’s my mother-in-law. She dared me 
to come back.’’—Case and Comment. 
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1. Abatement and Revival—Laches.—Where 


administrator of one against whom an action 
was pending at his death promised to instruct 
his attorney to enter appearance therein, but 
the attorney told plaintiff five months before the 


expiration of time for revival that defendant 
was not at that time going to appear, held, 
plaintiff was not excused for proceeding too 
late for revival—Wilkinson v. Thom, Mo., 185 


5s. W. 


292. 


> 


2. Adverse Possession—Tax Title.—Where, 
before holding possession for ten years, plaintiff 
sued to confirm his tax title, defendant’s cross- 
bill filed after plaintiff had held for ten years 
did not relate back to the commencement of the 
plaintiff's suit—Marx v. Smith, Miss., 71 So. 563. 


3. Attorney and Client—Agreements.—Where 
a written agreement between’ attorney and 
client provided for a fee contingent upon the 
outcome of the action, but contained no provi- 
sion that he should prosecute an appeal, a 
further oral agreement to prosecute the appeal 
on the basis of quantum meruit was valid.— 
In re Wise, N. Y., 158 N. Y. Supp. 793. 


4.——Disbarment.—An attorney will be dis- 
barred; he having during a period of years, be- 
fore and after his admission to the bar, mis- 
appropriated funds of the firm employing him 











as a law clerk and bookkeeper, and falsified the 
books.—In re Livers, N. Y., 158 N. Y. Supp. 723. 

proceed- 
an 


5.——Disbarment.—In a disbarment 
ing, whether suspension from practice or 
absolute removal required, in that 
the demands of justice might be met and due 
protection afforded the public, presents no ques- 


was order 


tion of law for review.—In re Ailin, Mass., 112 
N. E. 494. 

6.—Professional Courtesy. — An attorney 
held subject to censure, but nothing more, for 


abuse of professional by assisting in 
changing the financial judgment 
debtors while the judgment creditor was with- 
holding execution at attorney’s request.— 
In re Galland, N. Y., 158 N. Y. 


7. Bankruptey—FEquitable 
between railroad company, a 
pany and the latter's sureties, held to create 
an equitable lien in favor of all liens which 
the parties should deem to have color of right, 
and the fund set apart therefor more than four 
months before bankruptey of construction com- 
pany was not a preference as to a specific bene- 
ficiary to whom payment was made within the 
four months.—Johnson v. Root Mfg. Co., U. 8. 
S. C., 36 Sup. Ct. 520. 


courtesy 
standing of 


the 
Supp. 695. 

Lien. — Contract 
construction com- 


§.——Evidence.—In an action on a note for 
amount paid by plaintiff as premiums on de- 
fendant’s policy and to enforce collateral se- 


curity, testimony as to defendant's promise to 
pay in any event held admissible on the issue 
of his promise to pay made after his discharge 
in bankruptcy.—Underwood v. First Nat. Bank 
of Galveston, Tex., 185 S. W. 395. 


9. Preference.—An assignment of accounts 
by defendant S to defendant W a month before 
he was adjudicated a bankrupt, with an agree- 
ment that the assignment was given as security 
and that the assignee was to return sums col- 
lected in excess of the indebtedness, indicated an 
intent to give a preference, was fraudulent as 
to creditors, and void.—Bryant v. Wolf, N. Y., 
158 N. ¥. Supp. 678. 


10. Banks and Banking—Agency.—Where a 
bank cashier who was member of a firm em- 
bezzled bank funds by issuing a draft to pay a 
firm obligation, held that the bank could not 
recover from payees the amount of draft on 
theory that the cashier was merely paying his 
3ank v. Central 





own debt.—Pemiscot County 
State Nat. Bank, Tenn., 185 S. W. 702. 
11. Bills and Notes—Attorney Fee.—Holder 


in due course of notes providing for 10 pef cent 
attorney’s fees could recover attorney’s fees 
without proving the reasonable value of the 
serviceS rendered, in the absence of. proof that 
the amount was unreasonable.—Brannin v. 
Richardson, Tex., 185 S. W. 562. 

12. Innocent Purchaser.—Where recitals of 
purchase money notes merely advised purchaser 
they were secured by vendor's liens, containing 
no facts to arouse suspicion of prudént person 
that a defect existed, such notes were insuf- 
ficient to put their purchaser upon inguiry.— 
3rannin v. Richardson, Tex., 185 S. W. 562. 

13. Surrender.—The maker of a note who 
has paid it becomes the owner, and is entitled 
to have it delivered to him.—Walter v. Earn- 
hardt, N. C., 88 S. E. 753. 

14. Bridges—Negligence.—Towns do not in- 
sure safety of bridges, and whether a departure 
from the safest methods of construction can be 
called a defect is ordinarily a question for the 








jury.—Tanner v. Town of Rushford, Wis., 157 
N. -W. 759. 
15. Brokers—Estoppel.—That the owner con- 


tracted with a purchaser procured by da broker 
whose contract entitled him to the amount_re- 
ceived above a certain price as commission, held 
not to estop the owner from showing, when 
sued for commission, that the purchaser was 
unable to perform, and that the contract was 





4 >y [eon v. Hensler, Minn., 157 N. 
y. 714. 
16. Telegraph and Telephone.—Where a 


broker sent a telegram to his principal con- 
taining an offer of a price for his lands “net,” 


YUM 
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and the principal answered accepting the price 29.———Interstate Commerce.—Express com- 
offered “net,” an express contract was conciuded pany, carrying bag of railroad passenger from 
between the parties, and no implied contract station to station in New York City to pas- 
will arise out of its performance for the pay- senger", ‘s house under contract made at Tuxedo, 
ment of a broker’s fee.—Overshiner v. Palmer, N. Y., by the express company, through a rail- 
"ex., 185 S. W. 387. road, as agent, held engaged in intrastate com- 
17. Carriers of Goods—Carload Lots.—A con- mer though the road passed through New 
i obliges the York and New Jersey.—Noel vy. Westcott Ex- 

tract for transportation of a carload oblige 1 ‘ess C N. Y., 158 N. “y Ss 702 

carrier, if required, to place the car on a private press Co., N. X., lo . Supp. 702. 
siding for unloading.—Lee v. Erie R. Co., N. Y., 30. Intoxicating Liquor. — A_ prohibitive 


158 N. Y. Supp. 730. 

18. Delivery.—Railroad held not liable for 
destruction by fire of cotton in car on spur tré ack 
of gin owners who had notified conductor of 
local freight that they desired a car, securing 
it, but who had not notified him that it was 
joaded, and had not received his receipt, there 
having been no delivéry.—Matthews vy. St. Louis, 
1. M. & S. Ry. Co., Ark., 185 S. W. 461. 

19.——F urnishing Cars.—A so-called embargo, 
by which railroad "refused to furnish cars to 
shippers for interstate consignments to a paper 
company at its request, which the latter was 
under obligation to receive, held a violation of 
Hepburn Act, and such embargo could be re- 
moved by the railroad without notice to the 
paper eomoeny. Me wee Paper Co. v. Chicage 
« N. Co., U. S. 8. , 36 Sup. Ct. 501. 

20. Statute of pleat alba right of 
action of an interstate carrier for an under- 
charge will be barred by the state statute of 
limitations which affects the remedy, though the 
carrier be entitled by federal laws to recover 
the difference between the amount charged and 
the rates fixed by the Interstate Commerce Act. 
—Yazoo & M. V. R. Co. v. Willis, Miss., 71 So. 563. 

21.——Through Contract.—Where the initial 
carrier agrees to transport only to a certain 
point, though the shipment is consigned to a 
point beyond, there is no through contract of 
shipment, necessary for joint liability of the 
connecting carriers.—Kansas City, M. & O. Ry. 
Co. of Texas v. Odom, Tex., 185 S. W. 626. 
. Carriers of Live Stock—Injury to Shipper. 

aes live stock shipper accompanying shipment, 
while standing on ladder at end of car, grasped 
Hrake wheel and leaned over to cross to other 
side, was guilty of negligence barring recovery 
for injuries from fall caused by turn of brake 
wheel.—Eiler v. Atchison T. & S. F. Ry. Co., 
Kan., 157 Pac. 261 

23. Carriers of Passengers—Boarding by Pas- 
senger.—Common carriers by rail need not re- 
ceive passengers at place not station, junction 
or transfer point, Where it stops at crossing 
with another railroad, and one who gets on at 
such place contrary to orders of trainmen may 
be ejected.—Carpenter v. Minneapolis, St. P., R. 
& D. Elec tric Traction Ce Minn., 157 N. W. 902. 

24. Damages.—Where a female passenger 
was negligently carried beyond her station, be- 
ing forced to walk back in the cold and mud 
so that her sore eyes were ee an award 
of $450 was justified.— Yazoo & M. V. R. Co. v. 
Hearn, Miss., 71 So. 561. 

25.——Relation of Passenger.—One who in 
good faith openly entered a passenger car in the 
usual manner and offered to pay his fare cannot 
be ejected because he had no ticket as required 
by the carrier's rules.—Allen v. Chicago, R. lL. & 
P. R. Co., Tenn., 185 S. W. 713 

26. Certiorari Pleading, and Practice. 
Where certificate of authority of surety com- 
pany on bond offered by operator of motor bus 
under municipal ordinance expires before, pre- 
sentation on writ of certiorari of ruling on peti- 
tion for mandamus to compel acceptance of 
bond, writ of certiorari will be dismissed.— 
Schouwink v. Ferguson, Mich., 157 N. W. 726. 

27. Chattel Mortgages—Conditions.—A chat- 
tel mortgage conditioned to be annulled by 
payment of a note “unless the holder of said 
note shall elect to hold said property to se cure 
any other liability, or liabilities of mine in the 
hand of the holder,” secures a note of mortgagor, 
although not primarily payable to mortgagee, 
which is owned by mortgagee at the time of 
payment of the first note——Coleman Nat. Bank 
v. Cathey, Tex., 185 S. W. 661. 

28. Commerce—Employe.—Freight conductor, 
in charge of local from a point in New Jersey 
to a point in New York, held engaged in inter- 
state commerce.—McAuliffe v. New York Cent. 
& H. R. R. Co., N. Y., 158 N. Y. Supp. 22. 
































tax on “each place of business of an 
express company” where liquors are delivered 
and price collected on interstate shipments im- 
poses direct burden on interstate commerce, con- 


state license 


trary to Const. art 1, § 8, and which is not per- 
mitted by Wilson act. menever gee Vv. Pacific 
Exp. Co., U. S. S. C., 36 Sup. . 610. 
31.——Restraint on.—Right to enforce pay- 
ment for goods sold in interstate commerce is 
essential to such commerce, and imposition of 
unreasonable conditions operates as restraint 


commerce.—American Mercantile 
Advertising Co., Fla., 71 So. 607. 

32. Constitutional Law — Discrimination. — 
One who is a lender cannot question the con- 
stitutionality of a statute on the ground that 
it discriminates against one class of borrowers 
and favors another.—Cavanaugh vy. People, Colo., 
157 Pac. 200. 

33. Due Process of Law.—Due process of 
law does not forbid hearing of a cause on a 
transcript of evidence formerly heard in court. 
—De La Rama v. De La Rama, U. S. S. C., 36 
Sup. Ct. 518. 


34.——Legislative 
legislature repeals 
easioning a breach 
faith thereof, the 
other remedies, and cannot 
propriation remains available 
of the contract.—State v. Donald, 
W. 782 

25:—-~Monopely.—A state cannot, 
With equal protection of the laws (Const. 
Amend. 14) create, as is attempted by Act. La. 
No. 10, of 1915, presumption of participation in 
forbidden monopoly by payment in the state by 
a refiner of a less price for sugar than he pays 
in any other state, or closing his refinery for 
more than one year.—McFarland v. American 
Sugar Refining Co., U. S. S. C., 36 Sup. Ct. 498. 

36. Privilege Tax.—The legislature having 
exercised its discretion as to whether a privi- 
lege tax on the operation of automobiles on the 
public highways should be in lieu of or in addi- 
tion to other taxes, the courts cannot inquire 
into the justice or wisdom of its decision.— 
Jasnowski v. Dilworth, Mich., 157 N. W. 891 

37. Contracts—Consideration. — Contract, be- 
between seller of saloon and widow of buyer, 
that seller should take out license, but widow 
should operate and receive net profits, paying 
balance on price as she could, seller to pay back 
price at the end of license year and resume pro- 
prietorship, held not void for want of considera- 
tion.—Huebner v. Huebner, Wis., 157 N. W. 765. 

3 Future of Consideration.—Where the 
parties knew that the promisor was working to 
perfect an invention, and the promisee loaned 
money for which the promisor agreed to give 
shares of stock in a corporation to be formed 
to build the machine, and to set aside other 
shares to repay the promisee from their divi- 
dends, and thereafter the promisor worked dili- 


on interstate 
Co. v. Circular 





Appropriation.—Where the 
an appropriation, thus oc- 
of contracts made on the 
contractors must resort to 
insist that the ap- 
simply because 
Wis., 157 N. 


consistently 











gently to perfect the invention, but failed, there 
was no failure of consideration.—Palmer y. Guil- 
low, Mass., 112 N. E. 493. 

39. Mutuality.—Conditional sale of  bil- 


liard and pool tables for certain amount repre- 
sented by notes secured by chattel mortgage, to 
become the buyers’ property if he quit drinking 
and lived with his wife, under which buyer paid 
part of notes and was performing the contract, 
held not unenforceable for want of mutuality. 
s — Ass'n of Philadelphia v. Perry, Tex., 185 
40. Notice.—The function of the act of put- 
ting the debtor in default by demand that he 
perform is simply to warn him that damage for 
delay in performance will be demanded, and that 
time of performance is required to be strictly 
complied with.—Watson v. Feibel, La., 71 So. 


d8o. 
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41. Cerporations—Constitutional Law.—Acts 
33d Leg. c. 179, relating to the liability of em- 
ployers and providing compensation for em- 
ployes and creating an insurance association 
held not invalid as creating a private corpora- 
tion by special law contrary to the Constitu- 
tion.—Middleton v. Texas Power & Light Co., 
Tex., 185 S. W. 556. 


42.—_Partnership.—The name “Tindle Cotton 
Company” is prima facie that of a corporation, 
and not a partnership, and witl be so treated by 
way of presumption in absence of proof.—Pem- 
iscot County Bank v. Central State Nat. Bank, 
Tenn., 185 S. W. 702. 


43. Ultra Vires.—A corporation may enter 
into contracts and engage in operations which, 
although not expressly named in its charter are 
reasonably incident to or subsidiary to its main 
business and necessary or expedient in the pro- 
tection and management of its property.—Teele 
v. Rockport Granite Co., Mass., 112 N. E. 497. 


44. Covenants—Building Restriction.—That a 
one-story sun room or porch of plaintiff’s house 
extended beyond the building line held not to 
preclude her from enforcing a restriction on the 
building of duplex houses where the main por- 
tion of her house was within the line.—Godley 
v. Weisman, Minn., 157 N. W. 711. 


45. Building Restrictions.—Taking board- 
ers by a private family is not a violation of a 
restriction in deed that a dwelling shall not be 
occupied by more than two families.—Gallon v. 
Hussar, N. Y., 158 N. Y. Supp. 895. 


46. Paramount Title—Where warrantor 
was not called on to defend title or notified of 
pendency of action, judgment against grantee is 
not prima facie evidence, in action on warranty, 
that title warranted was not paramount.—Coun- 
cil Improvement Co. v. Pacific & Idaho North- 
ern Land & Improvement Co., Idaho, 157 Pac. 258. 


47. Criminal Law—lInstructions.—In prosecu- 
tion for violation of labor contract law, it is 
duty of court to instruct that, to authorize con- 
vicition, intent to cheat and swindle must have 
existed on part of defendant when money was 
advanced.—Simmons vy. State, Ga. 88 S. E. 800. 

48. Death—Damages.—Widow is not, as mat- 
ter of law, limited to nominal damages for caus- 
ing death of husband, though he had failed to 
furnish support for several years—Falk v. 
Chicago & N. W. Ry. Co., Minn., 157 N. W. 904. 

49.. Deeds—Alteration of Instrument.—Where 
deed is executed and delivered and subsequently 
altered by grantee, he cannot enforce executory 
obligations, but his title is unaffected, and he 
may prove title by presenting deed and proving 
contents at time of execution.—Robbins v. Ho- 
bart, Minn., 157 N. W. 908. 

50. Deower—Forfeiture—A wife, by wrong- 
fully killing her husband, does not forfeit her 
statutory rights in his estate, causes of forfeit- 
ure of which are fully provided by statute.— 
Eversole v. Eversole, Ky., 185 S. W. 487. 

51. Eminent Domain—Abutting Owner. — 
Where a railroad is permanently constructed in 
a public street with consent of municipal au- 
thority held, that an abutting owner whose 
property was injured mav recover as damages 
for such injuries the difference between the 
yee “< Ves property pees Ns and after construc- 

on —Matnev v. esapeake & O. Ry. Co., ™ 
185 SW. 519. “ . _ 

52.——-Lawful Purpose.—The intention of de- 
fendant canal corporation to use land for dif- 
ferent purpcese from that for which it was con- 
demned furnishes no grounds for forfeiture of 
the riehts acquired by it under condemnation 
nroceedings. since no such use has been made of 
it and the future unlawful] use may he enjoined 
or damages recovered therefor—Lawson_  v. 
ae Arthur Canal & Dock Co., Tex., 185 S. W. 











52 Restrictions in Deeds.—Restriction in 
deeds of lots_to use for buildine purposes does 
not apnly to state. or anv agencv vested with 
right of as domain. in vse of lots for pub- 

“ preroses —Doar v Cleveland Short Lin x 
Co., Ohio, 112 N. E. 505. owes iid 

54. Keulty—Joinder of Parties —A defranded 
purchaser mev vronerlv ioin with himself as 
narty vlaintiff the bank which -ha4 discounted 
his note for the purchase, in a suit to rescind 








the contracts involved in the transaction.—Is- 
land City Nat. Bank v. Bank of Inverness, Miss., 
71 So. 565. 


55. Exchanges—Property Rights—A_ stock 
exchange has an absolute property right in the 
quotations collected and compiled by it.—Tucker 
v. Western Union Telegraph Co., N. Y., 158 N. 
Y. Supp. 959. 


56. False Personation—Congressman as Of- 
ficer.—A congressman is an officer acting under 
the authority of the United States within Cr. 
Code, § 32, making criminal false personation 
of officer with intent to defraud.—Lamar v. 
United States, U. S. S. C., 36 Sup. Ct. 535. 

57. Fraud—Misrepresentation.—Though ‘rep- 
resentation as to value is usually regarded as 
opinion, yet, where made an inducement to enter 
inte contract, and relied on, it may be made 
basis of action for fraud.—Werline v. Aldred, 
Okla., 157 Pac. 305. ‘ 

58.——_Opinion.— A statement that land sold 
is as good as surrounding land, when in fact 
the maker of the statement knows a large part 
of it is a depression in which water stands 
after rains, cannot be deemed a statement of 
opinion, but is a statement of fact.—White v. 
Peters, Tex., 185 S. W. 659. 

59. Fraudulent Conveyances—Liens.—A cred- 
itor could lawfully purchase of his debtor suf- 
ficient property to pay the debt due him and to 
pay off the claims of a lien creditor and an- 
other creditor.—Martin v. Jourdanton Mercan- 
tile Co., Tex., 185 S. W. 583 

60. Garnishment—Principal and Agent. — 
Money deposited in bank by judgment debtor 
as agent for third person could not be reached 
hy garnishment proceedings by judgment cred- 
itor who did not extend credit on faith of de- 
posits being the agent’s—Home Land & Loan 
Co. v. Routh, Ark. 185 S. W. 467. 

61. Guaranty—Delivery.—Evidence that the 
four directors of a corporation signed a guar- 
anty of its indebtedness to a bank, and that 
upon .the bank requiring a different form, the 
first cuarantv was taken upon a second one 
‘substituted. signed by all but one of the di- 
rectors, with the idea of having the other di- 
rector sign later, held to show an wnconditional 
delivery of the second guaranty.—Farmers’ Nat. 
Bank v. Hatcher, Iowa, 157 N. W. 876. 

62. Hichways — Automobile. — Automobile 
owner’s failure to register his car as required 
bv Acts 1905, ec. 173, which had no connection 
with and did not cause the friehtening of plain- 
tiff’s mule, which injured her by overturning 
her bugey. did not render the automobile owner 
civilly liable to plaintiff.Black v. Moree, Tenn., 
185 S. W. 682. e 

63. Huchand and Wife—Alienation of Affec- 
tions.—While nvarents may advise their child, vet 
parents who alienate affections of child from his 
wife msv hecome liable.—Briles v. Briles, Ind., 
112 N. E. 449. 

&4. Inasnrance—Accident.—A  sunstroke_ re- 
ceived while at work in the ordinary course of 
emplovment is an unexpected event not accord- 
ing to the usual course of things within the 
meaning of the word “accident” as used in the 
noliev coverine arasinst accidents —Pack v, Pru- 
dertial Casualtv Co.. Kv., 185 S. W. 498. 

65. Agency.—Where it was agreed that an 
county. and that on » trin into another countv 
insurance agent’s authority was limited to one 
he solicited insurarce generallv, held that the 
company was not liable for the agent’s reten- 
tion of premium naid for nolicy applied for in 
the second enunty.—Sprinefield Fire & Marine 
Ins. Co. v. Ferrell, Ala.. 71 So. 615. 

RR Rad Nehts.—Clanse of nolley inenrine 
sgainst had debts, requiring with the notice of 
Inse a statements of nrior exnerience with the 
debtor, and limitine liehilitv to the amount of 
gands sold him within the 12 months next pre- 
ceding the first shipment for which liabilitv is 
claimed, held to limit it. not simnlv to indeht- 
edness paid. but secordine to pll transactions 
in the stated nerind.—Pringle Bros vy. Phila- 
Aalnhin Casualty Co., N. Y., 112 N. E. 465, 218 
) a Ae 

&7 —_—_Constrrection. — The term “farmine 
tensile” ig mrch broader in meaning thon “car- 
den tenia.” and in an insurance noliev. “farming 
utensils” finelvdes anv incetrumentolities within 
the meaning of the word “utensils” made use of 
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on a farm, including a_stock scale or a new 
windmill not erected.—Murphy v. Continental 
Ins. Co., Iowa, 157 N. W. 855. 


68. Subrogation—Where defendants. pur- 
chased a piano on the installment plan, the re- 
lation being that of mortgagor and mortgagee, 
under the terms of a general policy of insur- 
ance carried by the seller in which the de- 
fendant had no interest, held that the defendant 
has no claim to the insurance money and no 
protection from the _ plaintiff’s right of subro- 
gation.—Stuyvesant Ins. Co. v. Reid, N. C., 88 S. 
E. 779. 

69. Waiver.—Where an insurer absolutely 
denied its liability on an accident policy the be- 
ginning of an action without regard to the pro- 
visions of the policy relating to the time in 
which suit might be brought thereon was au- 
thorized.—Western Indemnity Co. v. MacKech- 
nie, Tex., 185 S. W. 615. 

70. Judgment—Default. — Where defendant, 
living in city where case is brought, within 
touch of attorney employed to defend, fails to 
keep informed as to progress of case, he is not 
entitled to have default judgment set aside.— 
Randall v. Randall, Minn., 157 N. W. 903. 

Ta. Full Faith and Credit Clause.—Non- 
resident defendant may ignore proceedings in 
courts of another jurisdiction when not served 
with process; and may show invalidity of judg- 
ment against him in courts of any forum, either 
under “full faith and credit” clause of the fed- 
eral Constitution, or under general principles 
of international comity.—Cheshire Nat. Bank Vv. 
Jaynes, Mass., 112 N. E. 500. 

72. Judges—DisqualificationA judge of the 
superior court is not disqualified to sit in dis- 
barment proceedings instituted by the Boston 
Bar Association, by reason of his membership 
in the association.—In re Allin, Mass., 112 N. E. 
494. 











73. Landlord and Tenant—Sale of Premises.— 
Where a tenant is ws rent to a creditor of 
the landlord authorized by the latter to collect 
rents until his debt is satisfied, upon transfer 
of the property by the landlord, the tenant’s 
right to possession depends on payment of rent 
to the transferee unless the tenant is in pos- 
session under a valid rental contract made prior 
to the transfer.—Cahn v. Wright, Miss., 71 So. 
567. 

74. Unlawful Purpose.—Where a lease of a 
building does not itself set forth an illegal in- 
tent or use and where nothing else appears, the 
lessor is not debarred from recovery of rent 
by his knowledge that the tenant intends to 
put the premises to illegal use—Bank of Com- 





“merce & Trust Co. v. Burke, Tenn., 185 S. W. 704. 


75. Lareeny—Sale and Purchase.—Where de- 
fendant stated to employe of merchant that he 
was going to need fence wire, and employe told 
him he could purchase it on account, whereupon 
he carried it home, he was not guilty 
of larceny.—Stephenson v. State, Okla., 157 Pac. 

76. Ldcensee—Negligence. — Possession of 
farmhouse by defendant, with permission of 
tenant, did not render him liable for loss of 
house by fire without proof of negligence.— 
Keithley v. Hettinger, Minn., 157 N. W. 897. 

77. Liens—Equity.—Where a father agreed 
to procure deeds from his children to land 
jointly owned and to convey to plaintiff, and 
thereafter, plaintiff having agreed to convey to 
defendant, the father made a direct conveyance 
for consideration to defendant, equity demands 
that plaintiff be repaid any amount expended 
by virtue of his two contracts, and he has an 
equitable claim against the premises therefor.— 
Ditberner v. Bess, Wis., 157 N. W. 817. 

78. Lis Pendens—Cloud on Title—An action 
for damages may be maintained for a cloud 
east upon the plaintiff’s title, which prevents 
his dealing with the property, by the complaint 
and lis pendens in an action brought by the de- 
fendant to have the plaintiff’s deed declared 
void, although there was no seizure of, or levy 
of attachment upon the _ property.—Chatham 
crn v. American Nat. Bank, N. C., 88 S. E. 
‘ . 

79. Malicious Prosecution—Probable Cause.— 
A conviction, though reversed on appeal, is 
conclusive against want of probable cause, and 
will defeat an action for malicious prosecution 





unless it appears by allegation and proof that 
it was secured by fraud or perjury.—Fones v. 
Murdock, Ore., 157 Pac. 148. 


80. Master and Servant—Dependent.—Where 
an employe and his wife lived together. only 
occasionally and for short periods, but there 
was evidence that he paid doctor’s and grocer’s 
bills, bought clothes for the child and gave 
money to the wife, though she was employed, 
the Industrial Accident Board should determine 
as a fact whether she was dependent.—Veber v. 
Massachusetts Bonding & Ins. Co., Mass., 112 N. 
a. 4 


5. 





81. Husband and Wife.—Where injury is 
caused by negligence of a wife operating her 
husband’s automobile, there being no evidence 
she was engaged in the business of her hus- 
band, who was a lawyer, who had given her 
authority to use the car for any purpose what- 
ever, there is no presumption that she was in 
his service.—Farthing v. Strouse, N. Y., 158 N. 
Y. Supp. 840. - 


82.——Safe Place to Work.—If a defective and 
dangerous condition of a place of work or of an 
appliance could have been discovered by a rea- 
sonable inspection, an py and insuf- 
ficient inspection, failing to discover such de- 
fect or danger, will not relieve an employer 
from liability arising therefrom.—Mautsewich v. 
United States Gypsum Co., N. Y., 112 N. E. 471, 
217 N. Y. 593. 


83. Warning.—Where plaintiff’s injuries re- 
ceived in Pennsylvania while seeking employ- 
ment in defendant’s mine were caused by the 
negligent failure of defendant’s employes to 
give warning of the approach of a car in a 
gangway of its mine, defendant was not re- 
lieved from responsibility because of the em- 
ployment of a certified mine foreman as re- 
quired by a Pennsylvania act approved June 2, 
1891 (P. 176).—Bigus v. Lehigh & Wilkes- 
Barre Coal Co., N. Y., 112 N. E. 473. 

84. Workmen’s Compensation Act.—Loss of 
tip of finger is not equivalent to loss of first 
phalange, within Workmen’s Compensation Act, 
§ 15, subd. 3, making such loss equal to loss of 
one-half of finger.—Mockler v. Hawkes, N. Y., 
158 N. Y. Supp. 759. 

85. Mortgage—Mortgagee.—Where owner of 
equity was dead when foreclosure proceedings 
were instituted, and his heirs never heard of 
suit or sale and conveyance of the mortgaged 
property as against them, the purchaser derived 
no title, and could not be regarded as a mort- 
gagee in possession, although they yielded up 
possession without awaiting issuance of writ of 
assistance.—Herrmann v. Cabinet Land Co., N. 
Y.. 112 N. E. 476. 

86. Municipal Corporations — Competitive. 
Bids.— Where there are but two bids for paving 
and one is not responsive to the specifications, 
both may be rejected, but that is within the 
power of the council to determine, and it may 
accept the bid of the lowest responsible bidder 
who offered to complete as proposed by the city. 
—Urbany v. Carroll, Iowa, 157 N. W. 8B2. 

87. Extending Limits.—Whether extension 
of corporate limits of town is reasonable de- 
pends on whether interests of inhabitants of 
town as it would remain if territory were to be 
excluded, and of inhabitants of territory sought 
to be included, will be conserved by its reten- 
tion within town.—Thomas v. Town of Long 
Beach, Miss., 71 So. 570. 

88. Incorporating Town.—Where the incor- 
poration of a town was otherwise regular and 
legal, the fact that lands were included which 
ought not to have been included did not render 
the incorporation invalid, as such lands might 
not be affected by the incorporation.—State v. 
Blackwell, Wash., 157 Pac. 223. 

89. Special Assessment.—A notice to con- 
struct a temporary sidewalk, not specifying the 
material, grade, or other specifications, and not 
signed, is not so irregular as to vitiate the 
assessment for the improvement before a court 
of equity, where the property owner appeared 
before the council in response to it and objected 
to the walk, since it accomplished the purpose 
Se nation —aaeneee v. Pearson, Iowa, 157 N. W. 

















90.——Streets and Highways.—A city, by prop- 
er ordinance, within proper limits, has right to 
direct travel on its streets, having due regard 
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for convenience and safety Md 
v. Cedar Rapids & M. C. Ry. C 
860. 

91. Navigable Waters—Riparian Rights.— 
Conveyance of land by riparian owner may carry 
riparian rights to submerged lands, unless such 

rights are reserved or contrary intent appears. 


public.—Fisher 
, lowa, 157 N. W. 








ine, dns Ice & Fish Co. v. Atlanta & St. A. B. 
Ry. Co., Fla. 71 Se. 608. 
92. Negligence—Negligence per se.—A_ viola- 


municipal ordinance is neg- 
ligence per se, and no recovery can be had for 
injury resulting to one while engaged in the 
prohibited act if it contributes to the injury.— 


tion of a statute or 


Fisher v. Cedar Rapids & M. C. Ry. Co., lowa, 
157 N. W. 860. 
93. Parent and Child—Imputable Negligence. 


a child’s custodian was careless in al- 
to play near the unguarded shaft 
into which he fell, contributory negligence bars 
recovery by the child’s parent.—Conway Vv. 
Monidah Trust, Ment., 157 Pac. 178. 

94. Partition—Parties to Suit.—The division 
of lands of the husband by his heirs at law 
when the title to the tract was in the wife, who 
Was not a party to the division, was res inter 
alios acta, in no wise affecting the title to the 
land.—Roberts v. Dale, N. C., 88 S. E. 778. 

95. Perjury.—Affidavit.—Affidavit made basis 
of charge of perjury need not have been sworn 
to before officer in judicial capacity: it being 
sufficient if he acted officially.—Sistrunk v. State, 
Ga., 88 S. E. 796. : 

96. Perpetuities—Trust.—A conveyance of 
lands to one for life, to be held in trust for the 
children of such person and another, the trust to 
end when the youngest child should reach the 
age of 21 years, with provisions over in event 
that such children should die without heirs, 
held not bad as a perpetuity; the estates being 
ings v. Hopkins, N. C., 88 S. E. 774. 

97. Post-Office—Scheme to Defraud.—Persons 
using false representations in sale of farms 
held engaged in scheme to defraud within Cr. 
Code, § 215, making criminal the use of the 
mails in execution of such a scheme.—United 
States v. New South Farm & Home Co., U. S. 5S. 
c., 36 Sup. Ct. 505. - 

98. Principal and Agent—Secret Instructions. 
-—Secret instructions to agent, however binding 
between principal and agent, have no effect on 
third person, who deals with agent in ignorance 
of instructions, in reliance on apparent author- 
xico-Colorado Coal & Mining Co. v. 
ey N, M., 157 Pac. 167. 

99. Principal and Surety—Discharge of Sure- 
ty.—In action on contractor’s bond, fact that 
owner discovered that contractor was not pay- 
ing his bills, but did not notify surety, it not 
appearing that bills on the owner’s building 
were then due, etc., held not to discharge surety, 
though bond required notice of any act or omis- 
loss.— 


—Where 
lowing him 

















sion of contractor that might_ involve 
Zalesky v. Fidelity & Casualty Co. of New York, 
lowa, 157 N. W. 858. 


100.——Notice of Loss.—Under an indemnity 
bond requiring immediate notice of acts of the 
employe probably involving loss, and of loss in- 
curred, and requiring action within six months 
after presentation of claim, where the company 
was advised by telegram of suicide of employe, 
and later by letter of amount of loss, -the six 
months began te run from date of letter, not 
telegr: ity of Seaside v. Oregon Surety & 
Casualty Co., Ore., 157 Pac. 150. 

101. Quo Warranto—tTitle to Office—A po- 
liceman is an “officer,” and his title to office 
may be tried by y. Shores, 
Utah, 157 Pac. 225. 

102. eltirendse—Look and Listen.—Where pe- 
destrian in the daytime steps upon a railroad 
track, where the view is unobstructed, and is 
injured, and had not looked or listened, his own 
negligence is the proximate cause of the injuries 








saa will preclude recovery.—Davidson v. Sea- 
board Air Line Ry. Co., N. C., 88 S. E. 759. 
103. Sales—Failure of Consideration. — If 


plaintiff pays defendant for property to which 
defendant has no title, there is failure of con- 
sideration.—Palmer v. Guillow, Mass., 112 N. E. 
493 

104.———_Laches.—A party under obligation to 
deliver goods at once cannot Wait two vears in 





spite of frequent demands and then seek to 
compel the other to receive them, but such 
party does not forfeit his right to deliver by 
waiting formal demand for delivery.—Watson 
v. Feibel, La., 71 So. 585. 


105. Specifie Performances — Part Perform- 
ance.—Doctrine of part performance of oral con- 
tracts applies only to such agreements as would 
have warranted specific performance had the 
eontract been in writing instead of oral.—Heran 
v- Elmore, S. D., 157 N. W. 820. 


106. Statute of Frauds—Original Promise.—A 
custom of defendant railway company to deduct 
claims against its employes from their wages, 
when authorized in writing by them in the time 





book, held not to constitute an assumption of 
primary liability for goods purchased by them. 
—St, Louis, Southwestern Ry. Co. cf Texas v. 
Ragsdale, Price & Co., Tex., 185 S. W. 654. 

107. Street Railroads—Pedes 
due regard for rights and safety of others, a 


trave ler may walk or drive on any part of high- 
way, and cross from side to side, wherever con- 
venient, irrespective of street railroad tracks.— 
Fisher v. Cedar Rapids & M. C. Ry. Co., lowa, 
157 N. W. 860. 

108. Vaxation—Exemption.—It is within the 
power of the legislature to exempt, from other 
forms of taxation, property which Days a spe- 
cifie tax, regardless of whether the specific tax 
is on the property or the right to use it in a 
certain way.—Jasnowski v. Dilworth, Mich., 157 
N. W. 891. 

108. Telegraphs and Telephones—Fvicence.— 
Evidence that plaintiff's telegram accepting an 
was not 


offer to sell apples at a certain price 
delivered so that the offerer sold them else- 
where, and pleintiff relying on the telesram re- 


sold 800 barrels at a profit, which sale was lost 
because plaintiff could not secure the apples, 
held to support judgment for ptaintiff—Tippin 
v. Western Union Telegraph Co., Mo., 185 S. W. 
539. 

110. Tenancy in Common—Partition.—Plain- 
tiffs, two of three tenants in common, and those 
under whom they claimed having been in pos- 
session of a tract for more than 60 years pre- 
ceeding their institution of an action for parti- 
tion, had title to two-thirds of the tract.— 
Roberts v. Dale, N. C.. 88 S. E. 778. 

111. Vendor and Purchaser—Place of Con- 
tract.—Where plaintiff, by an agreement in 
writing made in Cuba, gave defendant an op- 
tion to buy a concession for the construction 
of a railroad in Cuba, the existence of the con- 
tract must be determined by the Cuban law.— 
Reilly v. Steinhart, N. Y., 112 N. E. 468, 217 N, 
¥. 549 

112. Waters and Water Courses—Extraordi- 
nary Flood.—The question whether a: flood is 
extraordinary is to be decided by considering 
past rainé, climatic conditions, nature of drain- 
age and soil, presence of trees or herbage, and 
whether a reasonably prudent man should have 





foreseen and provided against the danger.— 
Soules v. Northern Pac. Ry. Co., N. D.. 157 N. W 
823 


113. Wills—Life Estate——A devise -to tes- 
tator’s wife, “for her sole use and benefit and 
to any children which may be born to us,” held 
to give her a life estate, and the children there- 


after born oe. remainder.—Lacey’s Ex’x Vv. 
Lacey, Ky., 185 S. W. 495. 
114. Protate..-¥fhere a paper undertaking 





to dispose of property and another, in testatrix’s 
handwriting, reading, “I, Julia W. Johnston, do 
make the paper inclosed herewith as my will,” 
are found in a blank envelope among her valu- 
able papers, after her death, they can be pro- 
bated as her holographic will.—Alexander v. 
Johnston, N. C., 88 S. E. 785. 

115. Restriction on Alienation.—Devise for 
life, with gift over to bodily heirs, held to cre- 
ate a vested life estate, free from any réstric- 
tions as to alienation or incumbrance, and not 





a spendthrift trust.—Millard v. Beaumont, Mo., 
185 S. W. 547. 
116. Witnesses — Cross-Examination. — On 


cross-examination as to accused’s good char- 
acter, it is permissible as a test of witness’ in- 
formation to ask if the witness has not heard 
persons in the neighborhood impute particular 
ge mage acts to accused.—Lewis v. State, Ala., 
71 So. 617. 
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